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Re Sprint Nextel Corporation

Incoming letter dated January 2009

Dear Mr OGrady
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This is in response to your letter dated January 2009 concerning the shareholder

proposal submitted to Sprint Nextel by William Steiner We also have received letter

on the proponents behalf dated February 242009 Our response is attached to the

enclosed photocopy of your correspondence By doing this we avoid having to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence
also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Enclosures

cc John Chevedden

Sincerely

Heather Maples

Senior Special Counsel

t/O

DIVISION OF
CORPORATION FINANCE

FISMA 0MB Memorandum M-07--16



March 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Sprint Nextel Corporation

Incoming letter dated January 2009

The proposal asks the board to take the steps necessary to amend the bylaws and

each appropriate governing document to give holders of 10% of Sprint Nextels

outstanding common stock or the lowest percentage allowed by law above 10% the

power to call special shareowner meetings and further provides that such bylaw and/or

charter text will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only.to shareowners but not to management and/or the

board

We are unable to concur in your view that Sprint Nextel may exclude the proposal

under rule l4a-8i2 Accordingly we do not believe that Sprint Nextel may omit the

proposal from its proxy materials in reliance on rule 14a-8i2

We are unable to concur in your view that Sprint Nextel may exclude the proposal

under rule 14a-8i3 Accordingly we do not believe that Sprint Nextel may omit the

proposal from its proxy materials in reliance on rule 14a-8i3

We are unable to concur in your view that Sprint Nextel may exclude the proposal

under rule 14a-8i6 Accordingly we do not believe that Sprint Nextel may omit the

proposal from its proxy materials in reliance on rule 14a-8i6

Sincerely

Jay Knight

Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy
rules is to aid those who must comply with the tule by offering infonnal advice and suggestions

and to determine initially whether or not it maybe appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of
the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no
action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy
material



JOHN CREVEDDEN

FISMA 0MB Memorandum M-07-16

February 24 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Sprint Nextel Corporation

Rule 14a-8 Proposal by William Steiner

Special SkarehoJder Meetings

Ladies and Gentlemen

This is in response to the January 2009 no action request

The following precedents were in regard to rule 14a-8 proposals with the same key resolved text

as this proposal

Burlington Northern Santa Fe Corporation January 122009
Allegheny Energy Inc January 152009
Honeywell International Inc January 152009
Baker HughesIne January 162009
Home Depot January 21 2009
Wyeth January 28 2009
ATT January 282009
Verizon Communications Inc February 22009
Bank of America Corporation February 32009
Morgan Stanley February 42009
CVS Caremark Corporation February 62009

For these reasons it is requested that the staff find that this resolution cannot be omitted from the

company proxy

Sincerely

Mveen
cc

William Steiner

Timothy OGrady timothy.ogradysprintcom





II Basis for Exclusion of the Proposal

Sprint Nextel believes that the Proposal may be properly omitted from the 2009 Proxy

Materials pursuant to Rules 14a-8i2 i3 and i6 The Proposal may be excluded pursuant to

Rule 14a-8i2 because if implemented it would cause Sprint Nextel to violate Kansas law The

Proposal may also be excluded pursuant to Rule 14a-8i6 because Sprint Nextel lacks the power
to implement the Proposal The proposal may be excluded pursuant to Rule 14a8i3 because it

is impermissibly vague and indefinite so as to be inherently misleading

Sprint Nextel may omit the Proposal pursuant to Rule 14a-8iX2 because

implementation of the Proposal would require Sprint Nexte to violate Kansas law

Rule 14a-8i2 permits company to exclude stockholder proposal if implementation of the

proposal would cause it to violate any state federal or foreign law to which it is subject Sprint

Nextel is incorporated under the laws of the State of Kansas For the reasons set forth below and in

the legal opinion regarding Kansas law from Polsinelli Shalton Flanigan.Suelthaus PC attached

hereto as Exhibit the Opinion Sprint Nextel believes that the Proposal is excludable under

Rule 14a-8i2 because if implemented the Proposal would cause Sprint Nextel to violate the

Kansas General Corporation Code the Kansas Corporation Code

The Kansas Corporation Code governs the calling of special meetings of stockholders

Section 17-6501e provides as follows

Special meetings of the stockholders may be called by the board of directors

or by such person or persons as may be authorized by the articles of

incorporation or.by the bylaws

Thus Section 17-6501e has two components It vests board of directors with the power to call

special meetings and it gives company the authority through its articles of incorporation or

bylaws to give other parties the right to call special meetings Unless such right is so conferred in

the articles of incorporation or the bylaws under the Kansas Corporation Code stockholders do not

have the right to call special meetings In considering whether implementation of the Proposal

would violate the Kansas Corporation Code the relevant question is whether provision

conditioning the boards power to call special meetings on the directors ownership of at least 10%

of the outstanding common stock would be valid if included in the companys articles of

incorporation or bylaws

Bylaws

Pursuant to Section 17-6009b the bylaws of Kansas corporation may contain any

provision nor inconsistent with law or with the articles of incorporation relating to the business of

the corporation the conduct of its affairs and its rights or powers or the rights or powers of its

stockholders directors officers or employees emphasis added As provided in the Opinion

Proposal by placing limitation on the power of the Board to call special meeting is

inconsistent with Kansas law Under Section 17-6501e the power vested in board of directors

to call special meeting is absoluteit does not provide for any means to circumscribe that power
in corporations bylaws

Although no Kansas court has decided this issue it is well settled that where Kansas courts

have not ruled on particular issue of corporate law Kansas courts will rely on Delaware court



decisions when interpreting the Kansas Corporation Code which was modeled after the General

Corporation Law of the State of Delaware the Delaware Corporation Code See Kan Heart

Hosp L.L Idbeis 184 P.3d 866878 Kan 2008 Reliance on Delaware decision is

consistent with our long history of looking to Delaware for guidance when applying the Kansas

General Corporation Code which was modeled on the Delaware Code

As noted in the Opinion the Kansas Corporation Code and the Delaware

Corporation Code recognize that the business and affairs of the corporation are to be managed by or

under the direction of the board of directors except as may be otherwise provided in the Code or in

the articles of incorporation It is also important to note that Delawares bylaw statute is identical

to Section 17-6009b The Delaware Supreme Court in CA Inc AFSCME Employees Pension

Plan 953 A.2d 227 Del 2008 analyzed the scope of shareholder action permitted in the bylaws

and whether and when it would improperly intrude upon the directors power to manage the

business and affairs of the corporation In AFSCME the Court indicated that procedural bylaws are

generally acceptable but bylaws that divest the directors of their substantive decision-making

power violate the Delaware Corporation Code As stated in the Opinion under that standard the

Proposal clearly violates the Kansas Corporation Code because bylaw contemplated by the

Proposal is not merely procedural it would have the effect under certain circumstances of

removing the substantive business decision i.e. Whether and when to call special stockholders

meeting from the directors statutorily-granted powers

Articles of Incorporation

Section 17-6002bI of the Kansas Corporation Code provides that the articles of

incorporation may Contain provision for the management of the business and for the conduct

of the affairs of the corporation and any provision creating defining limiting and regulating. the

powers of the corporation the directors and the stockholders or any class of the stockholders..

such provisions are not contrary to the laws of emphasis added Although no Kansas

court has defined when provisioü is contrary to the laws of Kansas the Delaware Supreme Court

in Sterling Mayflower Hotel Carp 93.A.2d 107 118 Del 1952 interpreting statute identical

to Section 17-6002bl held that charter provision is contrary to the laws of Delaware if it

transgresses statutory enactment or public policy settled by the common law or implicit in the

Corporation Codel itself Further the Delaware Chancery Court in Jones Apparel

Group Inc Maxwell Shoe Company Inc.883 A.2d 837 Del Ch2004 held that

court must determine based on careful context-specific review in

keeping with Sterling whether particular certificate provision contravenes

Delaware public policy i.e our law whether it be in the form of
statutory or

common law

kL at 848 The court also indicated that certain powers vested in the board particularly those

touching upon the directors discharge of their fiduciary duties are fundamental to the proper

functioning of the corporation and therefore cannot bemodified or eliminated kL at 852

As discussed in the Opinion the boards statutory power to call special meeting without

limitation or restriction under the Kansas Corporation Code is core power reserved to the board

The Opinion states that under Section 17-6501e the power vested in board of directors to call

special meeting is absolute it does not provide for any means to circumscribe that power in

corporations articles of incorporation While certificate of incorporation and/or bylaws may
expand the ability of directors or other persons to call special meetings certificate of



incorporation and/or bylaws may not limit the express power of the board of directors to call special

meetings in the manner proposed in the Proposal

Finally as the Opinion notes the savings clause that purports to limit the mandates of the

Proposal to the fullest extent permitted by state law is nullity because is no extent to

which the Proposal would be permitted under Kansas law

Accordingly for the reasons set forth above and as supported by the Opinion Sprint Nextel

believes the Proposal is excludable pursuant to Rule 14a-8i2 because implementation of the

Proposal would cause Sprint Nextel to violate applicable state law

Sprint Nextel may omit the Proposal nursuant to Rule 14a-8fl6 because it lacks the

power and authority to implement the Proposal

Rule 14a-Si6 provides that company may omit proposal if the company would lack the

power or authority to implement the proposal The discussion set forth in section above is

incorporated herein As noted above the Proposal cannot be implemented without violating Kansas

law and accordingly Sprint Nextel lacks the power and authority to implement the Proposal The

Division has consistently permitted the exclusion of stockholder proposals pursuant to Rule 14a-

8i6 if proposal would require the company to violate the law See Xerox Corporation

February 23 2004 and SBC Communications Inc January 11 2004 Based on the foregoing

Sprint Nextel lacks the power and legal authority to implement the Proposal and thus the Proposal

may be excluded under Rule 14a-8i6

.Sprint Nextel may omit the Proposal pursuant to Rule 14a-8iW3l because itis

impermissibly vague and indefinite so as to be inherently misleading

Rule 14a-8i3 permits the exclusion of stockholder proposal if the proposal or

supporting statement is contrary to any of the Commissions proxy rules or regulations including

Rule 14a-9 which prohibits materially false or misleading statements in proxy soliciting materials

For the reasons discussed below the Proposal is so vague and indefinite as to be misleading and

therefore is excludable under Rule 4a-8i3

The Staff consistently has taken the
position that vague and indefinite stockholder

proposals are inherently misleading and therefore excludable under Rule 14a-8iX3 because

neither the stockholders voting on the proposal nor the company in implementing the proposal if

adopted would be able to determine with any reasonable certainty exactly.what actions or

measures the proposal requires Staff Legal Bulletin No 148 Sept 15 2004 see also Dyer

SEC 287 F.2d 7737818th Cir 1961 11 appears to us that the proposal as drafted and

submitted to the company is so vague and indefinite as to make it impossible for either the board of

directors or the stockholders at large to comprehend precisely what the proposal would entail In

this regard the Staff has permitted the exclusion of variety of stockholder proposals including

proposals requesting amendments to companys charter or bylaws See Alaska Air Group Inc

Apr 11 2007 concurring with the exclusion of shareholder proposal requesting that the

companys board amend the companys governing instruments to assert affirm and define the

right of the owners of the cOmpany to set standards of corporate governance as vague and

indefinite Peoples Energy Corp Dec 102004 concurring in the exclusion as vague of

proposal requesting that the board amend the charter and bylaws to provide that officers and



directors shall not be indemnified from personal liability for acts or omissions involving gross

negligence or reckless neglect

Moreover the Staff has concurred that numerous stockholder proposals submitted by the

Proponent relating to the ability of stockholders to call special meetings were vague and indefinite

and therefore could be excluded under Rule 14a-8i3 See Raytheon Co Mar 28 2008
concurring with the exclusion of the Proponents proposal that the board of directors amend the

companys bylaws and any other appropriate governing documents in order that there is no

restriction on the shareholder right to call special meeting Office Depot Inc Feb 25 2008
Mattel inc Feb 22 2008 Sche ring-Plough Corp Feb 22 2008 CVS Caremark Corp Feb 21
2008 Dow chemical Jan 31 2008 Intel corp Jan 31 2008 JPMorgan Chase Co
Jan 312008 Safeway Inc Jan 312008 Time WarnerInc Jan 312008 Bristol Myers
Sqübb Co Jane 30 2008 Pfizer Inc Jan 29 2008 Exxon Mobil Corp Jan 28 2008

The Staff has often agreed that stockholder proposal was sufficiently misleading so as to

justify exclusion where company and its stockholders might interpret the proposal differently For

instance the Staff has agreed it was misleading when any action ultimately taken by the company
upon implementation of the proposal could be sigmfican Ely different from the actions envisioned by
shareholders voting on the proposal Fuqua Industries Inc Mar 12 1991 See also Bank of
America Corp June 18 2007 concurring with the exclusion of shareholder proposal calling for

the board of directors to compile report concerning the thinking of the Directors concerning

representative payees as vague and indefinite Puget Energy Inc.Mar 72002 concurring with

the exclusion of proposal requesting that the companys board of directors take the necessary

steps to implement policy of improved corporate governance

Here neither Sprint Nextel nor its stockholders can determine the measures requested by the

Proposal because the Proposal is inconsistent The Proposal consists of two sentences The first

sentence requests that Sprint Nextels board of directors take the
steps necessary to amend our

bylaws and each
appropriate governing document to give holders of 10% of our outstanding

common stock or the lowest percentage allowed by law above 10% the power to call special

shareowner meetings The second sentence requires further that such bylaw and/or charter text

will not have any exception or exclusion conditions to the fullest extent permitted by state law that

apply only to shareowners but not to management and/or the board However the bylaw or charter

text requested in the first sentence ofthe Proposal on its face includes an exclusion condition in

that it explicitly excludes holders of less than 10% of Sprint Nextels outstanding common stock

from having the ability to call special meeting of stockholders This would include members of

management and/or the board Moreover the clause in the second sentence which would allow

any exception or exclusion condition required by any state law to which the Company is subject
does not address or remedy the conflict between the two sentences because the 10% stock

ownership condition required in the first sentence is not required by Kansas state law

Therefore the bylaw or charter text requested in the first sentence of the Proposal is

inconsistent with the requirements of the text requested in the second sentence of the Proposal As
result neither Sprint Nextel nor its stockholders would know what is required The Staff

previously has recognized that when such internal inconsistencies exist within the resolution clause

of proposal the proposal is rendered vague and indefinite and may be excluded under Rule 14a-

8i3 See Verizon Communications Inc Feb 21 2008 and Boeing Co Feb 18 1998

concurring with the exclusion of proposal as vague and ambiguous because the specific

limitations in the proposal on the number and identity of directors serving multiple-year terms were



inconsistent with the process it provided for shareholders to elect directors to multiple-year terms
Similarly the resolution clause of the Proposal includes the specific requirement that only
stockholders holding 10% of Sprint Nextels shares have the ability to call special meeting which

conflicts with the Proposals general requirement that there be no exception or exclusion conditions

Consistent with the Staff precedent Sprint Nextels stockholders cannot be expected to vote

on the merits of the Proposal if they are unable to determine with any reasonable
certainty exactly

what actions or measures the proposal requires Staff Legal Bulletin No 14B Sept 15 2004 See

also Boeing Corp Feb 10 2004 Capital One Financial Corp Feb 2003 excluding

proposal under Rule 14a-8i3 where the company argued that its shareholders would not know
with any certainty what they are voting either for or against The Proposal is

self-contradictory

and neither Sprint NexteFs stockholders nor its board would be able to determine with any certainty

what actions the company would be required to take in order to comply with the Proposal

Accordingly as result of the vague and indefinite nature Of the Proposal the Proposal is

impennissibly misleading and thus excludable in its entirety under Rule 14a-8i3

Hi Conclusion

Sprint Nextel believes that the Proposal may be omitted from the 2009 Proxy Materials

pursuant to Rule 14a-8i2 because if implemented it would cause Sprint Nextel to violate

Kansas law Rule l4a-8i6 because Sprint Nextel lacks the power to implement the ProposaL
and Rule 14a-8i3 because it is impermissibly vague and indefinite so as to be inherently

misleading Sprint Nextel
respectfully requests the concurrence of the Staff that it will not

recommend enforcement action against Sprint Nextel if it omits the Proposal in its entirety from its

2009 Proxy Materials

if you have any questions with respect to this matter please telephone me at 913 794-1513

or you may contact Stefan Schnopp at 913 794-1427 or email him at Stefan.Sehnopp@sprintcom

Very truly yours

Timothy OGrady
Vice President Securities Governance

cc John Clievedden

Attachment



Exhibit

Copy of ProposalAnaclied
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Ride 14a-8 Proposal November 2008

Special Shareowner Meetings

RESOLVED Shareownera ask our board to take the steps necessary to amend our bylaws and

each appropriate governing document to gin holders of 10% of our outstanding common stock

or the lowest percentage allowed by law above 10% the power to call special shareowner

meetiugs This includes that such bylaw and/or chatter text will not have any exception or

exclusion conditions to the fullest extent penniES by state law that apply only to sharcowners

but not to management and/or the board

Statement of William Steiner

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings Tfsharenwners cannot call special meçtings

management may become insulated and Investor returns may suffer ShareowSs should have

the ability to call special meeting when matter is sufficiently important to merit prompt
consjdeaon

This proposal topic won Impressive support at the following companies based on 2008 yes and

no votes

Occidental Petroleum 03V 64% Ejnil Róssi Sponsor
FirstEnerr Corp FE 67% Chris Ro
Marathon Oil MRO 69% Nick Rossi

The merits of this Special Shareowner Meetings proposal should also be considered in the

context of the racisT fur further bnpwveucts in our companys corporate governance and in

individual dkcctorpetformancec In 200S the following governance and peifonnance issues were
identified

The Corporate Library TCL www.thecorroratellbrarv.coni an independent investment

research firm .ited our company
overall

High Governance Risk Assessment

Wery High Concern In Executive Pay $40 million for Gary Forsee

Our dfrecrors served on boards rated MD by The Corporate Library
Irvine Hockaday Port

Irvine Hockaday Estee Lauder EL
Irvine Hockaday Crown Media CRWN
Rodney ONeaL .GoodyenrGT

Rodney YNeaI Delphi DPHIQ.PK
Ralph Whltworth SovereIgn Bancoip SOV
Janet Hill Wendys/Arbys OWEN
RObM Bennett Liberty Media LCAPA
lay Glasacock WellPohjtWLP
Gordon Bethune Honeywell HON

We bad no sreholder right

Cumulative voting

Act by written consent

Call special .tinj
Our management should have the loedctship initiativo to adopt the above Bond

accountability items instead of leaving it to shareholders to take the initiative là proposing

such improvements

Irvine Hockaday Sprint Norninalion Committee Chairman was designated as Problem

Director by The Corporate Library due to his involvement with the proposed Sprint merger
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with Wui dCow that led to the acceleration ofSl .7 bililon In stock options even though the

merger ultimately failecL

Irvine Hocicaday and Janet Ill wese designated Accelerated Vestlng directors by TCL
due to their involvement with accelemting stök option vesting to avoid recognizing the

related expense

The above concerns shows there is need for improvement Please
encourage our board to

rpond positively to this proposal

Special Shareowner Meetings

Yes on

Notes

William 5jij FISMA 0MB Memorandum M-07-16
sponsored this proposal

The above format is requested for publication without
edfthg._e-forniatiing

or elimination of

text including boginning and concluding tc unless prior went is reached It is

respectfully requested that this proposal be pruuead before it is published in the definitive

proxy to ensure that the integrity of the submitted format is replicated in the proxy materials

Iease advise if there is any typographical question

Please note that the title of the proposal is pan of the argument in favor of the proposal In the

interest of clari and to avoid confusion the tide of this and eaeh other ballot item is requested to

be vuuuislent tbruughuut au the proxy materlal

The company Ia requested to assign proposal number represented by 43 above based on the

chronological order in which proposals subnutted The requested guation of 413U or

higher nwnber allows for ratification of auditors to be item

This proposal is believed to conform with Staff Legal Bulletin No 14B September 15
2004 tticludiiig

Accordingly going forward we believe that it would nut be appropriate for companies to

exclude nppor1ing statement language and/or an entire proposal in reliance on rule 14a.SiX3
the following circumstances

the company objects to factual assertions because they are not suppoxted

the company objects to factual assertions that while not materially false or misleading may
be disputed or countered

the company objects to factual assertions because those assertions may be interpreted by
share olders in manner that is unfavorable to the company its directors or its officers

and/ot

the company objects to statcment because they represent the opinion of the shareholder

proponent or referenced source but the statements are not Identified specificalLy as such

Sec also Sun Microsystems Inc July 21 2005

Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by emaiL



Exhibit
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Poisinelli
ShaRon Flanigan 5ueIthaus

700 West 47th Street Suite 1000 Kansas City MO 64112-1802

816 753-1000 Facsimile- 816 753-1536 wwwpoIsinem.cont

January 2009

Sprint Nextel Corporation

6200 Sprint Parkway

Overland Park Kansas 66251

Re Stockholder Proposal Submitted by William Steiner

Cientlemem

We are special Kansas counsel to Sprint Nextel Corporation Kansas corporation

the Corporation in connection with proposal the Proposal submitted by William Steiner

the Proponent that the Proponent intends to present at the Corporations 2009 annual meeting

of stockholders the Annual Meeting Iii connection therewith you have requested our

opinion as to certain matter under the Kansas General Corporation Code the Kansas
Corporation Code

Reviewed Documents

For the purpose of rendering our opinion as expressed herein we have been furnished and

have reviewed the following documents the Reviewed Docume

the Amended and Restated Articles ofIncorporation of the Corporation as

in effect on the date hereof the Anicles

ii the Amended and Restated Bylaws of the Corporation as in effect on the

date hereof the Bylaws

iii the Proposal and the supporting statement thereto as submitted by the

Proponent and

iv certificate of the Assistant Secretary of the Corporation

Assumptions and Limitations

For the purpose of rendering our opinion expressed herein

With respect to the Reviewed Documents we have assumed the

genuineness of all signatures and the incumbency authority legal right and power and

legal capacity under all applicable laws and regulations of each of the officers andother

persons and entities signing or whose signatures appear upon each of said documents as

or on behalf of the parties thereto ii the conformity to authentic originals of all

Kansas City St Louis Chicago New York Washington D.C Wilmington

Overland lark Thpeka Edwardsville



Polsinelli
Sb.l. rI.nI

documents submitted to us as certified confonnedphotostatic electronic or other copies

and iii that the Reviewed Documents in the forms submitted to us for our review have

not been and will not be altered or amended in any respect material to our opinion as

expressed herein

We have not reviewed any document other than the Reviewed Documents

Set forth above and except as set forth in this opinion we assume there exists no

provision of any such other document that bears upon or is inconsistent with our opinion

as expressed herein

We have conducted no independent factual investigation of our own but

rather have relied solely upon the Reviewed Documents the statements and information

set forth therein and the additional matters recited or assumed herein all of which we

assume to be true complete and accurate in all material respects

We have assumed that the Corporation would take only those actions

specifically called for by the language of the Proposal as interpreted as set forth under the

caption inteipretation of the Proposal below

Interpretation of the Proposal

The Proposal reads as follows

RESOLVED Shareowners ask our board to take the steps necessary to

amend our bylaws and each appropriste governing document to give

holders of 10% of our outstanding common stock or the lowest

percentage allowed by law above l0 the power to call special

shareowner meetings This includes that such bylaw andThr charter text

will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to

management and/or the board

The first sentence of the Proposal requests that the Board of Directors of the Corporation

the Board take the steps necessay to amend the Bylaws and/or the Articles to provide the

holders of lO of the Corporations outstanding common stock with the power to call special

meetings of stockholders The second sentence of the Proposal provides that any exception or

exclusion conditions applying to the stockholders power to call special meeting must also be

applied to the Corporations management or the Board One exception or exclusion

condition imposed on the stockholders power to call special meetings under the Proposal is

their holding 10% or more of the Corporations outstanding common stock As applied equally

to the Board pursuant to the language of the Proposal this exception would require the directors

to hold at least 0% of the Corporations outstanding common stock to call special meeting of

stockholders For purposes of this opinion we have assumed that the Proposal would be read to

have this effect



Polsinelli
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Discussion

You have asked our opinion as to whether implementation of the Proposal would violate

Kansas law The Kansas Corporation Code governs the calling of special meetings of

stockholders Section 17-6501e provides as follows

Special meetings of the stockholders may be called by the board of

directors or by such person or persons as may be authorized by the articles

of incorporation or by the bylaws.t

Thus Section 17-6501e has two components first it vests board of directors with the power

to call special meetings and second it gives corporation the authority through its articles of

incorporation or bylaws to give other parties the right to call special meetings Accordingly

stockholders do not have the power to call special meetings of stockholders unless such right is

so conferred in the articles of incorporation or the bylaws in considering whether

implementation of the Proposal would violate the Kansas Corporation Code the relevant

question is whether provision conditioning the Boards power to call special meetings on the

directors ownership of at least 10% of the outstanding common stock would be valid if included

in the Corporations articles of incorporation or bylaws

ylaws

Pursuant to Section .17-6009b the bylaws of Kansas corporation may contain any

provision not inconsistent with law or with the articles of incorporation relating to the business

of the corporation the conduct of its affairs and its rights or powers or the rights or powers of its

stockholders directors officers or employees.2 The Proposal by placing limitation on the

power of the Board to call special meeting is inconsistent with Kansas law Under Section 17-

6501e the power vested in board of directors to call special meeting is absolute it does not

provide for any means to circumscribe that power in corporations bylaws

No Kansas case has considered this question However it is well settled that where

Kansas courts have not ruled on particular issue of corporate law Kansas courts will rely on

Delaware decisions for guidance when interpreting the Kansas Corporation Code which was
modeled after the General Corporation Law of the State of Delaware the Delaware Corpor8tion

gde.3

Both the Kansas Corporation Code and the Delaware Corporation Code recognize that the

business and affairs of the corporation aie to be managed by or under the direction of the board

K.S.A 17-6501e 2008 Supp.

K.S.A 17-6009b emphasis added

ICan Heart Hosp. LL.C Idbeis 84 P.3d 866 878 Kan 2008 Reliance on Delaware decision is

consistent with our long history of looking to Delaware for guidance when applying the Kansas General Corporation

Code1 which was modeled on the Coiporatibn Code ace Achey Liun County Bank 261 Kan 669

676 1997 decisions of the Delaware courts involvng corporation law are persuasive because the Kansas

Corporation Code has been patterned after and contains identical provisions of the Delaware Corporation Code
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of directors except as may be otherwise provided in the Code or in the articles of incorporation.4

Delawares bylaw statute is identical to Section 76OO9b.5 The Delaware Supreme Court in

CA Inc AFSCME Employees Pension Plan. analyzed the intersection of these two statutory

provisions ... that is the scope of shareholder action permitted in the bylaws that does not

improperly intrude upon the directors power to manage the business and affairs of the

corporation The Delaware Supreme Court indicated that procedural bylaws are generally

acceptable but bylaws that divest the directors of their substantive decision-making power are

not.7 Analyzed under that standard the Proposal clearly fails The bylaw contemplated by the

Proposal is not merely procedural it would have the effect under certain circumstances of

removing the substantive buiness decision i.e whether and when to call special stockholders

meeting from the directors statutorily-granted powers

Articles of
Incorporation

Section 7-6002b of the kansas Corporation Code provides that the articles of

incorporation may contain Any provision for the management of the business and for the

conduct of the affairs of the corporation and any provision creating defining limiting and

regulating. the powers of the corporation the directors and the stockholders or any class of

the stockholders if such
provisions are not contrary to the laws of 1Kan No Kansas

case has defined when provision is contrary to the laws of Kansas The Delaware Supreme
Court interpreting statute identical to Section 7-6002bXl9 has held that charter provision

is contrary to the laws of Delaware if it transgresses statutory enactment or public policy

settled by the common law or implicit in the Corporation Codel itself.1 More

recently however the Delaware Chancery Court in Jones Apparel Group Inc Maxwell Shoe

Company Inc suggested much more flexible standard

court must determine based on careful context-specific review in

keeping with Sterling whether particular certificate provision

contravenes Delaware public olicy
i.e our law whether it be in the form

of statutory or common law

The court in went on to suggest that there are certain core director duties that cannot be

limited through the charter specifically etting the power to approve merger and the power to

approve charter amendment.3

.4KS.A 17-6301a DeL Slat Ann 141a 2008
Del Stat Ann 109b

6953A.2d 227 Dcl 2008
at 2.35 it enables us to frame the issue in terms of whether the Bylaw is one that establishes or regulates

process for substantive director decision-making or one that mandates the decision itself.

K.S.A 17-6002bl emphasis added

Del.Stat.Ann 102bXl
Sicrlin Mayflower Hotel Com 93 Aid 107 118 Del 1952

883 Aid 837 Dcl Ch 2004
1d at 848

.j.at 852
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The power of the board of directors to call special meeting is fundamental power
central to its ability to manage the corporation and discharge its fiduciary duties Without the

ability to call special meeting the board could not for example present an approved merger or

charter amendment to the shareholders for consideration actions that were noted to be core

by the Jones Apparel Group court Under Section 17-6501e the power vested in board of

directors to call special meeting is absolute it does not provide for any means to circumscribe

that power in corporations articles of incorporation For these reasons the article provision

contemplated by the Proposal is contrary to Kansas law

Oninion and Conclusion

Based on the foregoing and qualified in the manner and to the extent set forth herein we

are of the opinion that implementation of the Proposal would cause the Company to violate

Kansas law.15

The foregoing opinion is limited to the Kansas Corporation Code We have not

considered and express no opinion on any other laws or the laws of any other state or jurisdiction

including federal laws regulating securities or any other federal laws or the rules and regulations

of stock exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the matters

addressed herein We understand that you may furnish copy of this opinion letter to the

Securities and Exchange Commission in connection with the matters addressed herein and that

you may refer to it in your proxy statement for the Annual Meeting and we consent to your doing

soExcept asstated in this paragraph this opinion letter may not be furnished or quoted to nor

may the foregoing opinion be relied upon by any other person or entity for any purpose without

our prior written consent The information set forth herein is as of the date of this letter and we
undertake no obligation or responsibility to update or supplement this opinion The foregoing

opinion should not be construed as relating to any matter other than the specific matters

discussed herein

Very truly yours/E 54Id RajS4U 1C

Polsinelli Shalton Planigan Suelthaus PC

..continued

Camobell Loews inc 134 Aid 852 256 Del Cli 1957 upholding bylaw granting the corporations

president the power to call special meetings notTng that the grant of such power did not impinge upon the statuoiy

iight and dutyof the board to manage the business of the corporation
15 The reference in the Proposal to the fullest estent permitted by state law does not aThct our opinion There

no extent to which the Proposal would be permitted under Kansas law


